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AN ANALYSIS OF IMPLEMENTATION OF THE
RESOLUTION PLAN UNDER IBC IN INDIA VIS-A-VIS
CORPORATE RESCUE IN THE UNITED KINGDOM

AUTHORED BY - RAKSHITA BHARGAVA

CHAPTER 1: OVERVIEW

1. INTRODUCTION

Every business is an 'organisation’. The word 'organisation’ is obtained from the word 'organ’, which
means that any 'organisation’ has several characteristics of an ‘organ’. Like any ‘organ’, the organisation
has a chance to either develop or decay. Some professions, enterprises, and industries,all of which are
unguestionably organisations, are necessary to be strong, while others are requiredto be sick. After a few
years, a healthy organisation can become sick. Some diseased organisations will perish, while others
may resurrect. It is impossible for all startups to succeed. Some will be successful, while others will be
unsuccessful. Even if a startup is genuine, it may fail. Some startups, with the sole purpose of
defrauding the system and stealing public funds. Theillness could be caused by a variety of internal or

environmental factors. It could be short-term orlong-term. It can also be chronic.

2. CORPORATE DEATHS

Allowing an organisation to die naturally is the wisest course of action if it is no longer functionaland is
likely to become a perpetually sick unit. It is never a cheerful sight to see someone on theirdeathbed, with
virtually no possibility of recovery and kept alive by mechanical means. ‘Mercy killing’ is frequently
preferable to prolonging the misery. Some businesses will inevitably fail, butthey will be dealt with quickly
and efficiently. Instead of being stymied by prior judgments, entrepreneurs and lenders will be able to move
forward. Previously, the Companies Act of 2013 controlled corporate companies. Companies' sickness
issues were handled by High Courts. To say the least, my research with this legal structure was
unsatisfactory. Cases used to stretch on for years, wasting vast amounts of national resources. The

antiquated provisions were no longer fulfilling the purpose for which they were created. Non-corporate
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When the Insolvency Code becomes applicable to them, these will be transferred to DRT.*

! AlmeidaAron, A. (2023) Biggest bankruptcies in India in the last 10 years, Trade Brains. Available at:

https://tradebrains.in/biggest-bankruptcies-in-india/ (Accessed: 02 April 2024).
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A financially distressed company is a curse not only to its investors but also to the economy at large.
Financial distress is a situation when the firm is not able to meet its obligations or promises.The indicators
of a financial distressed company are poor performance, no profits or least profits,poor management and so
on. To be financially viable, a company has to make sure it meets the requirements of the investors at large.
Thus, economic reforms and regimes to help a financially distressed company are of utmost importance.
The Insolvency and Bankruptcy Code, 2016 (hereinafter referred to as the "Code") is a watershed moment

in Indian law.

A nation that influences the world economy at large has the third highest number of insolvency cases
after France and United States respectively and it charts out the importance of reviving a financially

distressed company and “rescuing it.”

Rescue plans among the world economies are different. India has incorporated in its Code the notion
of the same, named as “Resolution plan” under Section 5(26) of the Code. A resolution planis a proposal
that tries to solve the problem of the corporate debtor's insolvency and, as a result, itsinability to repay
debts. It must be approved by the committee of creditors ("COC") and adhere to the IBC's statutory
provisions. Furthermore there is no limit on number of Resolution Plans, whichcan be prepared and
submitted and no limit on number of modifications to Resolution Plans. Indiahas only one feasible
way of rescuing the financially distressed company. Under the United Kingdom, the features of
“Corporate Rescue” are quite broad unlike India, also owing to the fact that it is acknowledged as
“Corporate Rescue” in United Kingdom whereas in India the “the resolution plan” remains a plan that
is never properly executed.? Bankruptcies are a forbidden subject in India, despite the fact that they are
a common occurrencein the worldwide corporate sector. Promoters would rather create a false sense
of success than reveal that a company is going bankrupt. Because of this reason, the government was
aimed to pass the Insolvency and Bankruptcy Code. After the government's reformation, when
creditors/lenders of a firm in India have given up on getting any of the loan amounts from the company,
they can seek the National Company Law Tribunal (NCLT). They would then be able to recoup some
of the money by selling the company or its assets to others in the form of bids.
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2 Frisby, S. (2011) Insolvency law and insolvency practice: Principles and pragmatism diverge?, OUP Academic. Available at:
https://academic.oup.com/clp/article-abstract/64/1/349/761051 (Accessed: 29 March 2024).
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3. SOME WELL-KNOWN AND HUGE BANKRUPTCIES THAT HAPPENED
IN THE LAST 10 YEARS IN INDIA ARE:

Reliance Communication

Anil Ambani's biggest failure is Reliance Communications (RCom). Rcom, on the other hand, was
formerly one of the most competitive competitors. RCom has already spent Rs 8,500 crore on 3G
spectrum purchases in over 13 areas. As RCom became embroiled in the 2G scam, trouble began
to brew. Almost 14 firms in the business were able to profit from the 2G scam, resulting in even
higher profit margins. RCom began to lose market share over time, and by 2014,it was ranked
fourth in the telecom sector. The introduction of Jio into Indian markets, which also began
providing free data services, was the final nail in Rcom's coffin. Rcom's debt had risen to Rs 43,000
crore in 2017 from Rs 25,000 crore in 2010. Approximately half of the company's debtwas used to
buy spectrum. RCom has ceased its business in 2017 and began selling its assets to pay off its debt
and the company is still on trial before NCLT.

Jet Airways
The airline's massive fuel expenses were one of the main causes for the Jets' demise. Fuel accounts

for roughly 40% of an airline's costs. When aviation fuel becomes more expensive, it is not
necessarily passed on to customers. This is due to the fact that no single player has a large enough
market share to impact the pricing. As a result of the competition, the airlines' profit margins are
reduced. Jet also had to deal with the rupee's depreciation. International airlines are affected since
they now have to pay more in dollars to other countries for rent, maintenance fees, and refueling
charges at international airports. The Rupee had a reputation for being Asia's worst-performing

currency. The Jets' downfall was ultimately due to these issues.

Alok Industries

One of Alok Industries' initial blunders was borrowing Rs 10,000 crores for expansion purposes in
2004. Worst of all, Alok chose to use this to open new plants rather than enhancing or fully utilising
their present ones. What Alok failed to consider was the prospect of a drop in industry demand. Alok's
asset turnover deteriorated as a result of these conditions, which included poor demand and fierce

competition. Another of Alok's blunders was investing in real estate in 2007. Itbought homes in
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Mumbai's Lower Parel neighbourhood. Following the 2008 financial crisis, the real estate market took
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a hit. Alok's situation deteriorated significantly as a result of consistent losses and rising debt. Alok
Industries owed a total of Rs.30,000 crores to its creditors. With a proposal of Rs. 5000 crores, Reliance

and JM Financial Asset Reconstruction Company won the auction for the company.

Essar Steels

Essar Steel was a subsidiary of the Ruia family-owned Essar company, which was founded in
1969. The company originally got into debt in 2002, when it had to go through Corporate Debt
Restructuring to pay off a debt of Rs. 2,800 crore. Essar was fortunate in that it survived and was
back on track by 2006. Essar took on its ambitious growth objectives once more. Unfortunately,
these plans were impeded by delays in environmental licences and a lack of natural gas. Essar was
once again engulfed in debt by 2015, this time totaling Rs 42,000 crore. The company's plans to

save it were thwarted by falling commaodities prices.

In June 2017, Essar was included on the RBI's list of 12 stressed accounts that would be subject to
insolvency proceedings under the IBC. The company was thereafter placed under the National
Company Law Tribunal. Essar Steel was auctioned off and ultimately purchased by ArcelorMittal
and Nippon Steel of Japan. ArcelorMittal Nippon Steel India (AM/NS India) was the new name

for the corporation.®

3 Frisby, S. (2011) Insolvency law and insolvency practice: Principles and pragmatism diverge?, OUP Academic. Available at:
https://academic.oup.com/clp/article-abstract/64/1/349/761051 (Accessed: 29 March 2024).

Page | 11


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 7| May 2024 ISSN: 2582-6433

CHAPTER -2: INSOLVENCY AND BANKRUPTCY IN INDIA AND
UK

Lord Ellenborough stated: “The principle of (insolvency) bankruptcy laws is to prevent persons craftily

obtaining into their hands great substance of other men’s goods, and at their own wills and pleasures
consuming the substance obtained by credit of other men and it is always to be remembered that it is

protection of persons who have so given credit which is the professed objectof bankruptcy laws.

Until now, only a little research has been conducted to trace the history/evolution of Bankruptcy laws. Paul
Huvelin’s bibliographical sketch unearths the dearth of any jurisprudence in Insolvency and Bankruptcy
Laws. Although if one shuffle through the history of Ancient Greece,a most common practice of paying
debts could be found, referred to as ‘Peonage.’ Peonage is a synonym to “debt slavery” thus if one could not
pay the debts on time, his freedom would be cageduntil the very payment of such debts. Later in pre-
medieval era, Bankruptcy was seen as a crime and bankrupts were subsequently treated as criminals who
were eventually put in jails. Since thenbankruptcy and insolvency laws sprung up all around the world and
countries came up with their own bankruptcy criteria. All bankruptcy laws, no matter where it originated
had two general objects. Primarily, to secure a fair division of the insolvent debtor’s property among all his
creditors and secondly, to prevent on the part of insolvent debtor, conduct detrimental to the interest of his

creditors.

The Insolvency and Bankruptcy Laws in the United Kingdom and India has fairly confined to theabove-
stated two objectives but both the laws have gone through a vast revolution both in ways ofalteration and
renovation, in the recent past and this chapter seeks to analyse the evolution of bankruptcy and insolvency
laws in the United Kingdom and India and their current status in theworld economy.

1. BANKRUPTCY/INSOLVENCY LAWS IN UK
The insolvency laws in the United Kingdom have taken its roots from the ancient times. The
bankruptcy and insolvency legislations of the United Kingdom could be divided into three major

phases- before, during and post 19" century. The Magna Carta of 1915 had the ninth clause as : “If, for

4 AlmeidaAron, A. (2023) Biggest bankruptcies in India in the last 10 years, Trade Brains. Available at:
https://tradebrains.in/biggest-bankruptcies-in-india/ (Accessed: 25 April 2024).
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lack of means, the debtor is unable to discharge his debt, his sureties shall be answerablefor it. If they
so desire, they may have the debtor's lands and rents until they have receivedsatisfaction for the

debt that they paid for him, unless the debtor can show that he has settled hisobligations to them”

and following the same, The Bankruptcy Code of 1542 came into place, which is described as thefirst
English law statute that dealt with Insolvency. It brought into effect the pari-passu principle,keeping
everyone on the same footing under Insolvency for the first time. But the Code still had incorporated
the treatment of non-debt payers as criminals. This was also followed by a number of precedents such
as Fowler v. Padget wherein bankruptcy was treated still as a crime. The debt-prisons were full of
bankrupts termed as “criminals” with the precedents and the Code of 1542 worsening the situation.
Such awful state of debt- prisons carved way for modern company legislations which led to the Joint
Stock Companies Act, 1844 along with the Joint Stock Companies Winding Up Rules of 1844. The
situation of debt prisons improved with the Limited Liabilities Act of 1855 which confined an
individual’s (investor’s) liability only to the amount thathe has invested and not beyond that. Still, the
conception of bankrupts were the same as criminalsand it did not change for long until Debtor’s Act
1869 that abolished the perception of earmarkingBankrupts as criminals and it took away the concept
of debt-prison. Thus, this Act created a layerof protection surrounding the bankrupt/ insolvent and this
shelter lead to cases such as Salomon v.Salomo where it was proved that even the smallest business

enterprise will have protection (shelter).

Thus the 19" century in the United Kingdom saw a transition in the bankruptcy and insolvency laws
from terming a bankrupt as criminal to refuge him under the wider notion of various legislations in
place. Thus, this century also marked an era of shaping the economy in the United Kingdom owing to
the fact that such a thick layer of protection for insolvents/ bankruptsencouraged more and more
investors to come up in the economy. The efforts to shape the economy and to properly legislate on
insolvency laws were seen in the 20" century also. The efforts made up in the 20" century in the United
Kingdom could be dealt inthree phases- Primary phase was of establishing a honored system of
priorities among the creditorsof a company, Secondly, phase was of rescuing the business which was

mainly because of the CorkCommittee Report, 1982 and Thirdly, the efforts were made for the purpose

27 January 1977 is the key date throughout the entire existence of insolvency laws in the United
Kingdom. It was on this day that an interdisciplinary board was shaped, managed by Kenneth Cork.
Page | 13


http://www.ijlra.com/

www.ijlra.com

Volume 2 Issue 7| May 2024 ISSN: 2582-6433

The board's errand was to investigate the condition of bankruptcy law in the United Kingdomand to
propose proposals for its improvement by method of authoritative change. Before digging into the
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results of the Cork Committee, there are some starter perceptions deserving of note. Sir Kenneth Cork's
dad was occupied with the bookkeeping calling, a vocation additionally attemptedby his child, who
established a bookkeeping firm Cork Gully during the 1960s. The company's essential action was,
aside from the coincidental arrangement of bookkeeping administrations to customers, the rebuilding
of endeavors and exchange of deeds of game plan between an account holder organization and its
lenders. These deeds of course of action hosted the point of authoritatively restricting gatherings to a
reimbursement understanding. The rescue culture as stated in the Cork Report is interesting, pursuing
to the fact that until the coming up of the Cork Report, Insolvency was a general notion and reviving
the almost dead entity was not known to many. The basic question that the Cork Report asked was-
Why left to die when you could be revived? Thus, the Cork Report of 1982 is considered to be a turning

point in the rescue culture ofnot just UK but rest of the world too. The report said,;

“We believe that a concern for the livelihood and wellbeing of those dependent upon an enterprisewhich
may well be the lifeblood of a whole town or even a region is a legitimate factor to which amodern law
of insolvency must have regard. The chain reaction consequences upon any given failure can

potentially be so disastrous to creditors, employees and the community that it must notbe overlooked.”

While the United Kingdom insolvency framework was not totally out of date at the time that the Cork
Committee was shaped, the framework as it existed was not adjusted to the requirements ofpresent-
day business. Except for some little changes, the law had not been the object of any genuine
modification for various years. The law on close to home chapter 11 was still administeredby the
Bankruptcy Act 1914, applying just to England and Wales. Scotland and Northern Ireland had their
very own insolvency systems; however there were critical similitude between the three frameworks.
Corporate bankruptcy was administered by a bound together system under the Companies Act 1948,
applying to the sum of the United Kingdom. This Act gave methodology towilful liquidation started
by the organization and additionally its investors just as an automatic liquidation started by loan bosses.
There was additionally a strategy accessible whereby a trade offor course of action could be made
between the organization and its leasers, in comparative structureto the casual deed of game plan and
an antecedent to the cutting edge Scheme of Arrangement. There was, notwithstanding, nothing similar
to methodology focused on corporate recuperation orrecovery that had been received somewhere else.

Some early models are referred to, for example,legal administration in the South African Companies
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of 13 July 1967. Developing awareness of the requirement for a salvage situated method implied, be
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that as it may, that the approach in 1978 of the most popular recuperation model as Chapter 11 of the
Bankruptcy Code of the United States ("Chapter 11") significantly intrigued the Cork Committee, as

the discussionfully expecting its creation and resulting authorization harmonized with the start of the

board of trustees' considerations.

The major legislation that governs the insolvency in the United Kingdom is Insolvency Act 1986which
came as a result of the Cork Report. Few other changes have been made by the Enterprises Act, 2002
though. The rescue culture in the UK has developed since then and a lot of corporate rescue plans have
been executed. This could also be seen in the new Corporate Insolvency and Governance Act 2020
(government’s response to Covid-19) which introduces new corporate restructuring tools in the United

Kingdom economy during the unprecedented pandemic.

Thus, the relevant legislation governing insolvency in the United Kingdom can be found in the:

Companies Act 2006

¢ Insolvency Act 1986 (as amended)

¢ Insolvency Rules 1986 (as amended)

e The Insolvency (England and Wales) Rules 2016
e The Enterprises Act, 2002

Lord Hoffmann summarised the collective nature of insolvency proceedings in Cambridge Gas
Transportation Corpn v. Official Committee of Unsecured Creditors of Navigator Holdings plc as:
“The purpose of bankruptcy proceedings, on the other hand, is not to determine or establish the
existence of rights, but to provide a mechanism of collective execution against the property of thedebtor
by creditors whose rights are admitted or established... The important point is thatbankruptcy, whether

personal or corporate, is a collective proceeding to enforce rights and not toestablish them.””

®> General terms and conditions (no date) LexisNexis. Available at: https:/store.lexisnexis.in/insolvency-and-bankruptcy-code- of-

india?limit=75 (Accessed: 02 April 2024).
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2. BANKRUPTCY/INSOLVENCY LAWS IN INDIA

The canon of the economy is simple, the fittest will survive and the weakest will be weeded out. Often
mercy Killing is healthier than extending the agony and hence, the same applies for companies and
organizations too. At this stage the concept of Insolvency comes into play. Insolvency in the plain
dictionary meaning refers to the state of being insolvent or a situation whensomeone is unable to
confront the debts. When a company becomes insolvent, a lot of questions come up such as whether it
possibly will be rehabilitated or not, whether it should proceed with the liquidation process or not and
likewise. There arises the need of laws that govern insolvency proceedings. Corporate insolvency
regulations and procedures have evolved in two important ways over the decade. There has been a
theoretical change from ex post responses to business crises to how corporate actors handle insolvency
risks. Therefore, insolvency responsibilities havebeen updated to allow participants in corporate and
insolvency processes to consider organizational collapse as a problem that should be foreseen and
avoided rather than referred to after the case. These developments are more representative of wider
social and regulatoryperformance auditing patterns and challenges in terms of risk management needs.
For company and insolvency lawyers, such developments are important. They redefine a number of
questions within new framework assumptions and rethink the challenges ®and agendas of company
insolvency law. In recent years, there has been a considerable increase within the incidence of
economic condition and bankruptcy cases. The surge in such cases exposed the inefficiencies thatwere

rise in the legal regimes governing economic condition and bankruptcy across the world.

In India, after the making of the Constitution, Article 19 (1) (g) allowed for free trade, professionand
occupation and Article 19(6) of the Constitution allowed entry and exit into the economic sphere with
certain limitations. Apart from this, the Companies Act, 1956 which was based on Bhabha Committee
detailed the resolution process. In the said Act, Section 425, 433, 443, 444, 455, 463, 481 and 488
explains the process of resolution but later, it was found out that the Companies Act lacks efficiency
in dealing with the “corporate insolvency regime.” It neglected togive any arrangement to consideration
of insolvency cost. It consigned most issues to courts, whichin turn, consigned the fair treatment to an
authority that is basically a lawful expert designated by the court with a very restricted comprehension
of the organization's insolvency and often, lacks expertise. The prospect of inferior recovery influenced
parties from starting disintegration procedures under Companies Act. The ability to settle on benefits
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6 Frisby, S. (2011) Insolvency law and insolvency practice: Principles and pragmatism diverge?, OUP Academic. Available at:
https://academic.oup.com/clp/article-abstract/64/1/349/761051 (Accessed: 29 March 2024).
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of disintegration was allocated exclusively to the legal executive (jurisdictional High Courts) by
Companies Act yet the courts were most certainly not furnished with any authoritative system to
evaluate merits. Absence of a supporting authoritative system brought about a disturbed legitimate
procedure with every High Court translating individual cases distinctively and proclaiming orders. The
change procedure forlegitimate structure identified with indebtedness during the 1990s began with the
presentation of The Recovery of Debts Due to Banks and Financial Institutions Act, 1993 ("RDDBI").
RDDBI Act came into picture by the discoveries of the Goswami Committee that was taking a shot at
proposed upgrades to the administrative structure for indebtedness. Goswami Committee report inits
introduction remorsefully stated, "There are sick companies, sick banks, ailing financial institutions
and unpaid workers. But there are hardly any sick promoters. Therein lays the heart ofthe matter."

So as to fastening the recovery procedure, RDDBI was authorized with arrangements enabling Banks
to document an application before an extraordinarily established Debt Recovery Council ("DRT")
requesting a 'Testament of Recovery'. Endorsement of Recovery had a similar impact and standing as
a Decree of a Civil Court. RDDBI Act neglected to make any upgrades in the jumbled indebtedness
scene, basically because of the way that SICA had priority over RDDBI. Atlong last, DRTs were found
to be overburdened with countless pending cases. Thinking about these hindrances with the purpose to
speed up goals of non-performing assets the Government presented another enactment called The
Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest ‘Act
(SARFAESI) in 2002. Despite the fact that SARFAESI expedited the recovery procedure somewhat,
its impact was constrained to verified resources. AISOSSARFAESI lacked provisions for reconstruction

or rehabilitation, an aspect that is considered to be of utmost importance in a growing economy.

In May 2014, The National Democratic Alliance formed government in India and the first task was to
rejuvenate the economy. This could not be done without improving India’s ranking on World Bank’s
Ease of Doing Business. It was at once realized that an efficient insolvency law is a prerequisite to all
of this. Recognising the urgency, the government initiated steps to reform the insolvency law on
priority. RBI cracked down significantly on the bad loans situation through anAsset Quality Review
process, bringing to light the seriousness of the problem. All these years, India continued to fare badly
in the World Bank’s Ease of Doing Business ranking.?? In 2010, India ranked at number 133 in the list

of 189 countries in 2010 and climbed up to 136 in 2016 despite a number of reforms and measures

" Frisby, S. (2011) Insolvency law and insolvency practice: Principles and pragmatism diverge?, OUP Academic. Available at:
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https://academic.oup.com/clp/article-abstract/64/1/349/761051 (Accessed: 29 March 2024).

Page | 21


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 7| May 2024 ISSN: 2582-6433

adopted. Bankruptcy Law Reforms Committee (BLRC)was mandated to produce its recommendations
urgently. Insolvency law is hence, brought up as the constitution of economic laws and therefore, forms
a key structure within the monetary designof a country. Significantly for a rising economy, the
existence of efficient financial condition regime has high economic importance. Financial condition
and insolvency regime and related problems became a lot of and a lot of decisive within the
globalization of capital and monetary markets. The earnings of various Indian enterprises have been
negatively impacted in many areasas a result of the Global Financial Crisis. Furthermore, financial
crisis experienced by multinational corporations' parent companies in other regions of the world can
quickly spread to their Indian affiliates. Several notable Indian and foreign enterprises went bankrupt
during the crisis, and others may still be in danger of going bankrupt. Prior to 2016, there was no single
law dealing with insolvency and bankruptcy in India. The liquidation of companies was handled under
various acts like SARFAESI, Companies Act, Provincial Insolvency Act, 1920 etc. It led to an
overlapping of jurisdiction of different authorities like the High Court, Company law tribunal, Board
for industrial and financial reconstruction (BIFR) and debt recovery tribunal. The overlapping of
jurisdictions and multiplicity of laws made the process of insolvency resolution very confusing in
India. The Insolvency and Bankruptcy Code harmonises the process of insolvency, restructuring and
rehabilitation under the umbrella term of the “corporate insolvency resolution process”. Hence, when
it comes to historical evolution of the insolvency regime, India and UK definitely shares a lot. Both
the nations had, prior to the present Insolvency regime, incorporated the insolvency into different
patchworks mainly in the Companies Act of the respective countries. Both the Companies Act lacked
dealing of corporate insolvency and issues related to costs and hence, the current insolvency regime

came up as a blessing to the economies of both the countries.

3. INSOLVENCY LAWS DURING THE TIME OF COVID-19

The international spread of the coronavirus (“COVID-19”) is not only generating dramatic

consequences from a social perspective but it is also heavily affecting the global economy. For this
reason, Governments, financial regulators and international organizations are responding witha package
of legal, economic and financial measures. Even though these responses differ across jurisdictions,
they can be classified into three main categories: (i) those protecting consumers andemployees affected

by the closure of companies and layoffs; (ii) those protecting self-employed workers and companies

Page | 22


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 7| May 2024 ISSN: 2582-6433

against the economic losses and liquidity needs generated by the COVID-19 crisis; and (iii) those

Page | 23


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 7| May 2024 ISSN: 2582-6433

measures seeking to protect the stability of the financial system as a consequence of the lack of
confidence and the number of defaults likely arising in the following months. While addressing these
fundamental problems require a comprehensive package of legal,financial and economic reforms, this
article focuses on the insolvency and insolvency-related reforms that have been (or could be)
implemented as a response to the COVID-19 outbreak. Eventhough some of the measures suggested
in this paper will apply to both individuals and corporations, this article emphasizes the role that
insolvency law can play (if so) in assisting companies facing financial trouble as a result of COVID-
19.

4. THE POWER AND LIMITS OF INSOLVENCY LAW DURING TIMES OF
COVID-19

Insolvency law provides a variety of mechanisms to minimize the destruction of value generated in a
situation of financial distress. First, when debtors are unable to pay their debts, creditors become
entitled to enforce their claims and ultimately scize the debtor’s assets. Therefore, their individual
enforcement actions may end up destroying the going concern value of economically viable companies.
For this reason, insolvency law responds by imposing a moratorium or automatic stay that will stop
creditors from enforcing their claims while forcing them to act in a more coordinated manner. Thus, the
use of a moratorium not only preserves value for the debtor but it can also promote a more efficient

strategy by the creditors.

Second, the existence of a situation of insolvency may incentivize key employees to abandon the firm.
Similarly, suppliers and lenders might decide to terminate their business relations with the debtor if
8they know their claims face the risk of going unpaid. Therefore, as these circumstances can also
destroy value, insolvency law helps minimize these costs by providing various regulatoryresponses.
Among others, insolvency law generally allows post-petition claimants to obtain a priority for their
new claims, usually in the form of administrative expenses. Likewise, other solutions to deal with these
problems may include the restriction of ipso facto clauses and the availability of rescue (or DIP)
financing. Third, debtors facing financial trouble may have incentives to engage in a series of
opportunistic behaviors that can destroy or opportunistically transfer value at the expense of creditors.

These opportunistic behaviors may include the transfer of assets to related parties, borrowing money
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8 General terms and conditions (no date) LexisNexis. Available at: https:/store.lexisnexis.in/insolvency-and-bankruptcy-code- of-

india?limit=75 (Accessed: 12 April 2024).
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in an irresponsible manner and investing in risky projects as a last attempt to rescue the firm. In order
to solve these problems, insolvency law provides several mechanisms, including avoidance actions
and, in some jurisdictions, special duties and liabilities for directors of financially distressed firms.
Likewise, once the debtor is subject to the bankruptcy procedure, most jurisdictions around the world
also require the appointment of an insolvency practitioner to manage or supervise the debtor. By doing
so, the riskof engaging in opportunistic behaviours will be notably reduced. Therefore, insolvency law
can provide once again a valuable response to preserve or restore value. Finally, insolvency law
provides viable but financially distressed companies with powerful tools to facilitate a debt
restructuring. Hence, they can emerge from bankruptcy with a new financial structure. This goal is
achieved through several mechanisms. First, insolvency law provides an adequate forum for
negotiation. Second, insolvency law provides several tools that can help facilitate the renegotiationof the
debtor’s financial commitments. These tools include the possibility that a majority (or qualified
majority) of creditors may impose a decision on dissenting minority creditors and, in some
jurisdictions, even the possibility that a reorganization plan can be imposed on dissenting classes of

creditors.
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CHAPTER-3 CORPORATE RESCUE IN UK

1.INTRODUCTION

The entry of firms and enterprises to the economy is of immense magnitude for nations at all levelbut
equally imperative is the efficiency of corporate restructuring and insolvency process of the particular
country. The rate of investment is completely reliant on the smoother implementation ofentry and exit
to the economy. Barriers to exit are equivalent to null investment. Also, equally important is the revival
of the corporate entity. Having provisions for revival ensures that the economy is ever- growing.
Revival of companies (the rescue culture) or resolving insolvency in the economy also adds to the
ranking of a nation to the World Bank’s Ease of Doing Business. Although India has shown fragmented
development in its legislations and provisions related to bankruptcy but the major lump of it has been

arguably come from the common law of the EnglishCourts.

This chapter discusses the revival plans under the Corporate Insolvency in the United Kingdom
wherein it starts with the scheme of insolvency and further moves to a detailed analysis of the procedure
for corporate resolution process therein. Furthermore, it also dwells deep into the concept of Corporate
Rescue in the United Kingdom. The objective of this chapter is to find out the implementation of the
United Kingdom’s revival process. The target of this chapter is to discussthe corporate rescue culture
in the United Kingdom and bring out the issues in the same even though accepting the fact that the
nation stands at an advanced position in the arena of development.

2. SCHEME OF THE INSOLVENCY LAW

he main reason for a proper legislation on insolvency in the United Kingdom was the economic distress
of 1970 which made it almost impossible for companies to revive. Also, as seen in the previous chapter,
it could be said that the Insolvency Act, 1986 has a relatively longer past but unfortunately the rescue
culture doesn’t have a long history to boast of. It was only after the CorkCommittee report that rescue
culture was taken up seriously. Thus, to understand the notion of scheme of the insolvency law with
regard to corporate rescue in the United Kingdom, it is equallyimportant that one need to understand
the legislative intend and the report (mainly the Cork Report). The current insolvency law in UK is

contained in Insolvency Act 1986 and the InsolvencyAct 2000 that in total is called the “Insolvency
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Act” with the allied rules and regulations that forman inevitable part of it. Insolvency test is twofold:

when a company is not in a situation to pay offits debts or in a situation when the liabilities
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of a company exceed that of its assets. The insolvency law that is currently in UK was incorporated as
a part of huge discussion followedby recommendations of the Cork Committee. Before the said
legislations, the laws that governed the insolvency regime was included in the materials dealing with
the subject, the Bankruptcy Act1914, the Companies Act 1948, parts of the County Courts Act 1959 and
the Deeds of ArrangementAct 1914. The Insolvency Act, 1986 was presumed to be a comprehensive
legislation on the law of insolvency in the United Kingdom but later, a need to change the reform was
immensely felt which led to introduction of the Insolvency Act of 2000 (it introduced statutory
moratorium) and finally a much comprehensive and reliable legislation Act that is, the Enterprises Act,
2002 cameinto effect with a much-intended focus on corporate rescue as a whole. Thus, it could be
said thatthe scheme of the insolvency laws in the United Kingdom has been modified from time to time
owing to the fact that the government itself has come up with various reports (such as the Cork Report)
and the United Kingdom Government Report on Insolvency of 2001 which relatively focused on
making the insolvency law more comprehensive with a special focus on the rescue culture of the
enterprises and to help the distressed enterprises continue as a going concern. Hence,UK’s law was
about reformations and codifying a completely new insolvency regime solely for the purpose of dealing
with corporate and individual insolvency rather than dealing the same under different available
patchworks. The detailed analysis of rescue culture and the legislation behind the same will be studied

in a detailed facet in the upcoming pages.®

3. THE CORPORATE INSOLVENCY RESOLUTION PROCESS AND
CORPORATE RESCUE IN THE UNITED KINGDOM

In the realm of corporate law, it is not uncommon to find companies which are in financial distress.The
primary reasons for these events, although not exhaustive, may include over-expansion, inadequate
marketing, poor management, excessive interest rates, loss of market share, or even fraudulent
activities. The advanced law identifying with both individual and corporate indebtedness is right now

contained in the Insolvency Act 1986. Despite the fact that of some vintage now, the Insolvency Act

% Business and Property Courts of England and Wales Cause List 25 April 2024 (no date) GOV.UK. Available at:
https://www.gov.uk/government/publications/business-and-property-courts-rolls-building-cause-list/business-and- property-courts-

of-england-and-wales-cause-list (Accessed: 20 April 2024).
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1986 was the administrative reaction to the report and proposalsof a multi-disciplinary advisory group
entrusted with checking on bankruptcy law and practice atthe time after 1970s. The Cork Reporthelped
the Insolvency Act 1986, which united in one ruleboth individual (personal) and corporate bankruptcy
and simultaneously helped to formulate the law identifying with all types of indebtedness, including
the presentation of the idea of corporate salvage using two new methodologies: the company voluntary
arrangement and administration. During the early years following the entry of the Insolvency Act 1986,
various issues were watchedidentifying with the underutilisation of the new strategies in contrast with

receivership, which wasfrequently favored by principal creditors.

Insolvency Act 1986 and The Rescue Culture

The IA 1986 grasped the goal of advancing recuperation by the introduction of two new rescue systems:
the CVA, covering organizations before formal insolvency and administration for organizations closer
to bankruptcy. Although the Cork Committee considered a number of pre- existing procedures as
examples of regimes that they might wish to emulate in some way in its deliberations over how to
approach corporate rescue from a United Kingdom perspective, the inspiration for the two new recovery
procedures was found in models that already existed within the law. Thus, the CVA and administration's
structural underpinnings were discovered in a reducedand stripped-down form of the scheme of
arrangement and receivership, respectively. The CVA tried to establish a framework for the sort of
debtor-creditor discussion that was close to an informal workout, but administration was a more formal
process managed by an administrator under the overall supervision of the court. Both procedures
followed a course of increasing formality, with the CVA coming first and the administration coming
last. Furthermore, unlike receivership, administration was designed to serve the interests of all creditors,
including securedand unsecured, rather than simply the principal secured creditor. Rejecting the
debtor-in- possession paradigm, the two procedures had one thing in common: they were both
administeredsolely by an insolvency practitioner, even if the debtor had the right of initiation

10 AlmeidaAron, A. (2023) Biggest bankruptcies in India in the last 10 years, Trade Brains. Available at:

https://tradebrains.in/biggest-bankruptcies-in-india/ (Accessed: 25 April 2024).
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Cork Committee and Rescue Paradigm
It was after the Cork Report that the United Kingdom bankruptcy framework came up genuinely for
saving organizations in distress. While there were a few techniques in presence that may meeta portion
of the targets of salvage culture, they were in fact not good for present day purposes andthe crucial
points of corporate salvage. Receivership, which could be utilized to revamp organizations, didn't
ensure rescue, rather most of strategies brought about the transfer of organizations to obscurity. The
Cork Committee likewise thought about that the receivership methodology was of restricted use as it
required the earlier presence of a skimming charge so as to select a beneficiary. The scheme of
arrangements process, which was available under the Companies Act 1948 (and its later successors of
1985 and 2006), could save some companies, butit was time-consuming, requiring the involvement of
specialists, the preparation of meticulous (andexpensive) documentation, and at least two court dates.
Furthermore, it was thought at the time that the plan method was not intended for companies on the
brink of insolvency. As a result, the Cork Committee's methodology was to conduct a comparative
analysis to draw inspiration from the experience of a number of other countries that had, at that time,

established processes aimed atproviding mechanisms for company rescue.

The Cork Committee cited Chapter 11 in the United States as an example of this process, which was
seen as the precursor of corporate rescue. It was viewed as providing a broad and flexible framework
with virtually infinite options for debtor company reorganisation and eventual rescue. The company is
currently in the possession of the debtor, and a stay was imposed to prevent any claims on the
company's assets from being issued. The formulation and adoption of a plan agreed upon by the debtor's
creditors to modify and restructure the debtor's obligations, and, if appropriate, to award the debtor a
discharge, was defined as the end goal of a Chapter 11 proceeding. Though the Chapter 11 model was
appealingto those entrusted with changing British insolvency law, it included a practise that the UK
did not want to emulate: it left the debtor in command of his company rather than appointing an official
of some sort. Because of the distrust it was considered to generate, the “debtor in possession" approach
was usually unacceptable to the British attitude on insolvency. Other jurisdictions werealso taken into
account. In reality, despite the high praise typically accorded to the United States for its revolutionary
rescue programme, France was the first to embrace rescue, which is essentialfor European concerns.
The Law of 1967 reforms created a court settlement mechanism that permitted the company to continue
operating by allowing a composition with creditors.
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It was, however, a court-led approach, which set it apart from the American system. Since the
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Companies Act 1973 (the legislative successor to the 1926 predecessor), South Africa had
reorganisation procedures in place, which provided a mechanism for corporate reorganisation by which
companydebt could be compromised with creditors and/or a moratorium on enforcement put in place.
A reorganisation might be accomplished in a variety of ways, according to the text. The Cork Report
mirrored the observed experience of these processes in a range of countries, indicating that rescuemay

be a feasible option for a number of companies.

Enterprises Act, 2002: A Paramount Shift in the Rescue Process
The Enterprises Act of 2002 came up with a number of reforms that helped the financially distressed
companies to come back (revive) to the economy. The primary thing the Act gets rid ofwas the Crown’s
preferential rights as creditor. It further cut short the role of administrative receivership which was widely
criticized post the enactment of Insolvency Act 1986. It further made changes to the system of
administration. It also came up with another remedy that is to be made available to the companies that is
the Scheme of Arrangement under the Companies Act 1985. The Enterprise Act pioneers no new dogma,
therefore, but rather seeks to apply an existingideology more effectively. As is evident from the White Paper
preceding the Act, its main objectives are to promote, in no particular order, corporate rescue, collectivity,
the maximization of realizations from the corporate estate and overall fairness as between creditors.
Rescue culture in the United Kingdom at present

The oil crisis and the economic crisis that led to fall of the world economy in the 1970s led to the
propagation of proper norms of insolvency in and around the globe. The notion or the initial conception

of corporate rescue as an exclusive topic came up with the Cork Report no doubt, but the concept was
bridled into the system of United Kingdom back from the 19" century but the rescue mechanism was
never seen as an alternative to the process of liquidation. Here, we look into how the rescue culture
developed in the United Kingdom since its enactment of the InsolvencyAct 1986 and its evolution
through the pages of the Cork Committee Report and The Enterprise Act, 2002. Before explaining the
same, the four known conceptions of rescue culture in the UnitedKingdom are explained herein below.

Administration
The concept of Administration in the United Kingdom has drawn its inspiration from the Chapterl11 of the
United States Code but with significant number of changes made. It is one of the most preferred and the
major process under the Insolvency Laws in the UK. It was majorly introduced because of the Cork
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Committee Report. Under this system, the company continues to trade owingto the fact that a moratorium
comes into effect (statutory moratorium). Thus, the company is relieved (temporarily) from the obligation
to pay off the debts of its creditors. The procedure can be opened by Courts and is envisaged under Part 111
of the Insolvency Rules 2016. The Cork Reporthad underlined the requirement for another rescue method
that would permit the business to proceed, along these lines protecting trade, exchanging and the age of
benefits and profits to the company, just as the possible fulfillment of the greater part of the company’s
debtors. This ethos brought about the second rescue strategy, organization, which was more formal and
presented a suspension of obligation requirement procedures under the security of a ban. The organization
method necessitated that it would prompt one of four potential results, indicated in the organizationrequest;

however, there was no chain of command or need applied to these targets.

The results incorporated the endurance of the organization or a piece of it as a going concern; the
endorsement of a CVA; the authorizing of a plan of course of action; or for some more beneficial
acknowledgment of the organization's property than may be achieved in a straight liquidation.
Administration was seen as going somewhere, not only to the company's rescue, but also, becausethe
administrator was in charge of the company's management, to the successful implementation of some
other possibly rehabilitative method. The administrator was required to submit a report tothe court in
order for the court to consider whether an administration order should be issued. The company,
directors, or creditors then need to file an application for an order. The impact of the request was to
present a ban with any regulatory beneficiaries being required to abandon office. Upon the conceding
of the request, a certified indebtedness specialist would be designated as chairman, blessed with wide
powers to research and determine the organization's issues. The director assumed administrative
responsibility for the organization and managed its benefits as hesaw important to the presentation of
his obligation. The overseer was required to distribute an announcement of his recommendations to be
considered at a loan bosses' gathering. Leasers werelikewise qualified for data from the head through
a lenders' advisory group until they were in the long run given the recuperation plan. Despite the fact
that the reception of the recuperation plan was typically affirmed during a gathering called by the
chairman, contradicting investors or loan bosses could look for cures in court if they saw that they had
endured uncalled for partiality in the arrangement. The recovery plan typically resulted in the
administrator selling the whole companyor individual business units as a continuing concern, with the

shell (with any remaining) being wound up, and the administrator being discharged. Administration
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had other motives too- not just of the revival of the company but the long-term motive of company

continuing its business as a going concern. Thus, the insolvency practitioner who is appointed as the
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administrator is envisaged with wide powers. Under Section 8(3), there was lack of hierarchy among
the objectives. This also aggravated the fact that Court supervision under this method of rescue is vital.
Two working groups were created by the Insolvency Serviceto independently look at CVAs and
administration that came up with reports in 1995% and 2000.%*This did not mean that no reforms to
insolvency law occurred: two statutes were passed in 1994%%ffecting minor, but necessary changes,
Ualthough it was clear that these were not intended to be byway of far-reaching reforms.

4. COMPANY VOLUNTARY ARRANGEMENT

Company Voluntary Arrangement is termed as a compromise between the company and its creditors
with regards to the payment of debts. In case of CVA, directors of a company can commence the
proceedings of a company voluntary agreement or if the company is already amideither administration
or liquidation then the administrator appointed or the liquidator can commence the said proceedings of
Company Voluntary Arrangement. Under the said arrangement,it is not necessary to show that the
company is insolvent or moving towards insolvency before theinitiation of the proceedings. The
starting of the Company Voluntary Arrangement is made by a proposal which has to be accepted by at
least 75% of creditors. The court has to approve of the proposal. There is no specific time limit for the

same.

Under Insolvency Act 1986
CVA is contained in Part- | of the Insolvency Act, 1986 which is further divided into two parts- the
first part being the proposal part and the second part being the consideration and implementation of
proposal. Under the Insolvency Act, 1986 it is stated that the proposal is to be put forward by the
directors of the company or to the creditors with regard to the compromise of the unpaid debts. The
objective of the proposal has to be either of the two- compromise or the settlement of claims. Section
1(3) of the Act also mentions that an administrator or a liquidator can also initiate the CVA provided

the administration process or the liquidation has started respectively. The person who initiates the same

L AlmeidaAron, A. (2023) Biggest bankruptcies in India in the last 10 years, Trade Brains. Available at:
https://tradebrains.in/biggest-bankruptcies-in-india/ (Accessed: 20 April 2024).
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(nominee) shall further submit the report to the Court regarding whether a meeting of creditors should
be held, etc.

Cork Report-
The Cork Report of 1982 stated that the Company Voluntary Arrangement shall be inexpensive, less-
time consuming and an efficient means of dealing with financial distress through the informalmeans.*®
The major aim of the Cork Committee to bring up the statement regarding CVA was because CVA
was initially made to get rid of the lengthy formal procedures of rescuing. CVA wasfound to be
beneficial for companies can approach with a proposal (informal) even before the clueof any potential
threat of insolvency and this ensured that this process had more flexibility. But there were various
burdens connected to the system. The shortcomings were featured in a report distributed by the
Insolvency Service in 1993, which noticed a few obstructions to its utilization. The absence of a
moratorium made guaranteeing fruitful arrangements troublesome. There were likewise issues related
with monetary help for the rebuilding of the debtor’s organisation. Creditorsregularly have a preference
to designate a receiver, which kept them in charge of the circumstance.It was likewise underutilized as
there was vulnerability as to what may occur if the organization defaulted following the CVA with a
concern that creditors may end up in a not-so-beneficial position. Most importantly, it was a tedious
method, during which a creditor could in any case request for liquidation, despite the fact that this has
now changed after the promulgation of the Insolvency Act 2000 and the accessibility of a moratorium.
These drawbacks offer a clarificationas to why the CVA was underutilized at first, driving rather to the

new organization methodologygetting more mainstream in comparison to other alternatives.

Insolvency Act, 2000
The major impact that the Insolvency Act 2000 bought was to introduce a paradigm shift in the
previous CVA models as under Insolvency Act 1986 and this change was to aim the small and medium
enterprises (“SMEs”).47 They can now save themselves from the action of creditors for a certain

period of time owing to the fact that a moratorium has been fixed.
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CHAPTER-4: RESOLUTION PLAN IN INDIA
1. INTRODUCTION

Insolvency regime in India has gone a sweeping transformation in the recent years especially withthe

upcoming of the unified code for Insolvency in India that is, The Insolvency and theBankruptcy Code,
2016. This particular law shifted and changed the entire realm of insolvency procedures in the country.
The law ensures a speedy process and not a cumbersome one like the previous legislations that
envisaged the law of insolvency. The whole of the Corporate InsolvencyResolution Process is contained
in Chapter Il of the Insolvency and Bankruptcy Code, 2016 fromSections 6-32. It provides that where
a corporate debtor has defaulted in paying a debt that has become due and payable but not been repaid,
the corporate resolution process may be initiated asstated in chapter Il of the Act. The Act clearly
emphasises the need of early detection of financialdistress for prompt resolution, and it states that the
resolution procedure may be started by a financial creditor, an operational creditor, or the corporate
debtor. The financial creditor can submit an application to the National Company Law Tribunal
(NCLT) along with evidence of default and the name of a resolution professional proposed to act as
the interim resolution professional. Once the adjudicating authority is satisfied as to the existence of
default, it will proceed further. In case of operational creditor, the process is different from that of the
financial creditor because the operational debts tend to be smaller in amount than the financial debts and
arerecurring in nature.®* Once a default occurs, the operational creditor has to deliver a demand notice
or a copy of an invoice demanding payment of the default debt. This ensures that operational creditors,
whose debt claims are mostly lesser in amount are not able to put the corporate debtor into the
insolvency resolution process prematurely or initiate the process for extraneous considerations.> The
chapter also draws a time limit of 180 days extendable to a further of 90 daysfor the completion of
corporate insolvency process. Within the fourteen days of the admitting of the application, the
adjudicating authority then appoints an interim resolution professional who is a significant factor in the
corporate resolution process. He undertakes a variety of tasks, includingcollecting claims, gathering
information on the corporate debtor, forming a committee of creditors, interim management of the
company's activities, and asset monitoring until a resolution expert is appointed. Once the resolution
professional is appointed, he may chart to prepare an information memorandum, which shall enable a
resolution applicant to prepare a resolution plan. Such an information memorandum is envisaged to be

prepared in order for the market participants to provide solutions for resolving the insolvency of the
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corporate debtor. There are no limitations with regarding to who can file a resolution application,
subject to compliance with the applicable laws. The resolution professional must present each
resolution plan that has been submitted to himto the creditors' committee, which will approve or
disapprove it. If it is approved, it shall further be submitted to the adjudicating authority for its approval

else if it is disapproved, the company shall move into liquidation.

The Court held, “The Insolvency Code is a legislation which deals with economic matters and, inthe
larger sense, deals with the economy of the country as a whole. Earlier experiments, as we have seen,
in terms of legislations having failed, ‘trial’ having led to repeated errors, ultimately led to the
enactment of the Code. The experiment contained in the Code, judged by the generalityof its provisions
and not by so-called crudities and inequities that have been pointed out by the petitioners, passes

constitutional muster."

A profoundly persuasive economic perspective on the job of indebtedness law is that it is imitatesa
speculative deal between leasers which they would have come to on the off chance that they had
arranged an answer ahead of time of their issues with the account holder and under which they would
perceive the requirement for singular authorization activity to be remained for the benefit of everyone.
The legislation is intended to assist the conclusion that a lone owner of the business would decide is in
his best interests, but to do so in the best interests of the firm and its creditors as a whole. Because a
lone owner would employ assets in the most cost-effective manner, creditorswould receive the best
possible returns. Credit extension is encouraged by rules that provide the highest returns for creditors.A
more refined version of this approach recognises the function ofinsolvency law in ensuring that capital

is directed to the most productive uses in the economy.

2. SICA AND THE FAILED RESCUE PLANS

India has a long history of companies that couldn’t revive back and ultimately went ontoliquidation.
That is when the Tiwari Committee was appointed by the Reserve Bank of India to enquire on the
barriers that hindered the revival of companies. For a developing economy like India, ever increasing
liquidation/winding up company statistics were not a good symbol. Owing to this fact, Tiwari
Committee elaborated in its report, few methods for revival of the companies,which were-*2
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12 Business and Property Courts of England and Wales Cause List 25 April 2024 (no date) GOV.UK. Available at:
https://www.gov.uk/government/publications/business-and-property-courts-rolls-building-cause-list/business-and-property-

courts-of-england-and-wales-cause-list (Accessed: 20 April 2024).
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Takeover of the company management

Debt Reorganization

Mergers with other firms

Sale of the business

Other than these methods of revival, Tiwari Committee also recommended enactment of extraordinary
legislations to facilitate prompt and effectual course of action. Thus, the Sick Industrial Companies Act
was enacted keeping in view all the suggestions of the Tiwari Committeeand it received the President’s
assent on the 8" of January 1986. Sick Industrial Companies Act was literally confined to the measures
and suggestions of the Tiwari Committee. Sick Industrial Companies Act also established a quasi-
judicial body to administer and rescue the “sick industries.” The quasi-judicial body was known as The
Board for Industrial and FinancialReconstruction (BIFR). Sick Industrial Companies Act also
restricted civil courts’ interference inthe matter of BIFR. All the appeals from BIFR were administered
by the Appellant authority for Industrial and financial reconstruction. The initiation of the BIFR
proceedings would be after the reference from the director of the company. To initiate a proceeding,
BIFR makes sure the company is “sick.” Sick Industrial Companies Act uses the work sickness instead
of Insolvency orBankruptcy. Sickness under Sick Industrial Companies Act is a very narrow term and
it only two circumstances wherein a company could be termed as “sick”- Firstly, the company has to be
registered for a minimum of five years or if the company has more liabilities (accumulated losses) than
assets. The reason for the insertion of the first condition is owing to the fact that a company should be
given reasonable times to make its stand in the economy.>®But the second clause suggests insolvency as
a precursor but by making insolvency a pre-condition, the said clauseis itself infringing the motive for
why the Sick Industrial Companies Act came into force- “immediate measures for revival.” Insolvency
is a stage of almost no hope, so rather than movingon to the process of interference into the sick
companies after they get into “mortuary,” it is important to revive them anticipating their financial
distressing condition. Sick Industrial Companies Act also has framework for moratorium but Sick
Industrial Companies Act’s moratorium was highly controversial and criticized pertaining to the fact

that in case of pendencyof proceedings, the moratorium restricts creditors from exercising their rights
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that they would generally have.%” Sick Industrial Companies Act has more inclination towards the
“debtor in possession” and in contrast to the administration procedure in the United Kingdom
Insolvency Act1986, the Sick Industrial Companies Act proceedings do not displace the management

of the company.

Analyzing the powers of BIFR, it exercised wide powers under the Sick Industrial Companies Actand the
major decision that BIFR had to take was regarding the rehabilitation process that is, BIFRhas the rights to
decide whether a company needs rehabilitation or not. In Nasik People’s Co- Operative Bank Ltd v Data
Switchgear and VDCS Enterprises Ltd v Union of India it was heldthat BIFR has wide powers. To decide
whether a company needs rehabilitation or not, BIFR follows a two-step process- Primarily BIFR must
assess whether the company can revive on its own and if it founds that the company has the ability of revival,
it will allot the company necessarytime for the same {Section 17(1)} and Secondarily, in case BIFR founds
out that the company cannot be rehabilitated on its own, it will analyze whether the company needs to be
rehabilitated in “public interest™ and it will further order the agency (operating agency) to draft the scheme.
Thepublic interest notion and the wide powers of BIFR has always been a matter for criticism.

Sick Industrial Companies Act had the main objective of revival of the companies but not only didit fail
miserably but during the 1990s there was a paradigm shift from revival under BIFR toliquidation.
Goswami Committee in the 2000s, came up with a report wherein it suggested thealternative to Sick
Industrial Companies Act as the United Kingdom’s Administration process. “In the proceedings
initiated under [SICA], the effort should always be to achieve the goal ofrevival of the sick company
concerned. Even if an approved revival scheme is likely to take quitea long time to ensure real
turnaround... it should not be considered as a negative aspect, althoughin the process, of course, the
creditors may at times have to accept a longer time for recovery oftheir dues. In a social welfare State
that we are, it is the collective duty and responsibility of all...to ensure social and economic protection
for the weaker Section, and there can perhaps be nodispute that the lower echelons of the working
class in private sector industries... belong to theclass.” (Jayanta Kumar Biswas J, Kanoria Jute and
Industries Ltd v AAIFR (2008).
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3. INSOLVENCY AND THE BANKRUPTCY CODE, 2016 AND THE
RESCUECULTURE

The Insolvency and Bankruptcy Code, 2016 (IBC) was the foremost consolidated code that engulfed

the provisions of insolvency exclusively. With the advent of the IBC, the resolution planalso came up
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providing a solution to distressed companies and corporate debtors. It came as a reliefto many. Section
5(26) of the Code defines the term “resolution plan.” The Insolvency and Bankruptcy (Second
Amendment) Act, carried with it lucidity on the admissibility of corporate resolution plans to be
remembered for the goal plan, maintaining matchless quality of money related loan bosses with respect
to appropriation of assets proposed bythe goal candidate, and explaining the relevance of the goal plan
on every single legal position. A significant success for the Corporate Debtors and Resolution
Applicants was the point at which the alteration clarified that the goal plan ponders rebuilding of the
corporate account holder by method of merger, amalgamation or demerger, the corporate indebted
person ought not be requiredto consent to the Merger Framework as recorded in Organizations Act 2013
and Rules made thereunder. One of the significant worries in execution of Resolution Plans has to
manage disagreeingmoney related loan bosses. Under Section 30(4) of the Code, a goal plan needs
endorsement of sixty-six percent of the democratic portion of the budgetary loan bosses, so as to be
affirmed by the Adjudicating Authority. The Indebtedness and Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) Regulations, 2016 initially characterized "contradicting
monetary banks" as monetary lenders who have casted a ballot against the goal plan affirmed by the
panel of loan bosses. From that point, the Insolvency and Chapter 11 Board of India(Insolvency
Resolution Process for Corporate People) Regulations, 2016 were corrected to show that "money
related lenders who... avoided deciding in favor of the goal plan" would be viewed as disagreeing
money related lenders also. The Insolvency and Bankruptcy Board of India (Vide its roundabout dated
fourteenth September, 2018) explained those money related loan bosses whoare not individuals from
the Committee of Creditors, don't have any casting a ballot rights and in this manner, they can't be
considered either contradicting or declining leasers with regards to favoring a goal procedure. As is
obvious from the abovementioned, all the specialists including the Adjudicating Specialists
(NCLT/NCLAT), the controlling power (IBBI) and the members havea point of smooth endorsement
and execution of the Goal Plan. According to most recent IBBI bulletin, IBC accommodates a market
system where the world everywhere contends to give the best an incentive for the organization through
a goal plan. The goal plans have yielded about 200%of the liquidation esteem.*3
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13 Business and Property Courts of England and Wales Cause List 25 April 2024 (no date) GOV.UK. Available at:
https://www.gov.uk/government/publications/business-and-property-courts-rolls-building-cause-list/business-and-

property-courts-of-england-and-wales-cause-list (Accessed: 20 April 2024).
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To understand the rescue culture in India, it is vital to understand the process of CIRP which is
Corporate Insolvency Resolution Process that is envisaged under Chapter Il of the Code. The whole of
the Corporate Insolvency Resolution Process is contained in Chapter Il of the Insolvency and
Bankruptcy Code, 2016 from Sections 6-32. It provides that where a corporate debtor has defaulted in
paying a debt that has become due and payable but not been repaid, the corporate resolution process
may be initiated as stated in chapter Il of the Act. The Act clearly emphasises the need of early detection
of financial distress for prompt resolution, and it states that the resolution procedure may be started by
a financial creditor, an operational creditor, or the corporatedebtor. The financial creditor can submit an
application with the National Company Law Tribunal,accompanied by proof of default and the name
of a resolution expert who will function as interim resolution professional.®! Once the adjudicating
authority is satisfied as to the existence of default, it will proceed further. In case of operational creditor,
the process is different from that of the financial creditor because the operational debts tend to be
smaller in amount than the financial debts and are recurring in nature. Once a default occurs, the
operational creditor has to deliver a demand notice or a copy of an invoice demanding payment of the
default debt.

This ensures that operational creditors, whose debt claims are usually smaller in amount are not able
to put the corporate debtor into the insolvency resolution process prematurely or initiate the process

for extraneous considerations.

The chapter also draws a time limit of 180 days extendable to a furtherof 90 days for the completion of
corporate insolvency process. Within the fourteen days of the admitting of the application, the
adjudicating authority then appoints an interim resolutionprofessional who is a significant actor in the
corporate resolution process. He undertakes a varietyof tasks, including collecting claims, gathering
information on the corporate debtor, forming a committee of creditors, interim management of the
company's activities, and asset monitoring untila resolution expert is appointed. Once the resolution
professional is appointed, he may chart to prepare an information memorandum, which shall enable a
resolution applicant to prepare a resolution plan. Such an information memorandum is envisaged to be
prepared in order for the market participants to provide solutions for resolving the insolvency of the
corporate debtor. Thereare no limitations as to who is able to institute a resolution application, subject

to compliance withthe applicable laws.
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The resolution professional must present each resolution plan that has been submitted to him to the

creditors' committee, which will approve or disapprove it. If it is approved,it shall further be submitted
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to the adjudicating authority for its approval else if it is disapproved, the company shall move into

liquidation.

The Court held, “The Insolvency Code is a legislation which deals with economic matters and, inthe
larger sense, deals with the economy of the country as a whole. Earlier experiments, as we have seen,
in terms of legislations having failed, ‘trial’ having led to repeated errors, ultimately led to the
enactment of the Code. The experiment contained in the Code, judged by the generalityof its provisions
and not by so-called crudities and inequities that have been pointed out by the petitioners, passes

constitutional muster.

In the Insolvency and Bankruptcy Code, 2016 the resolution plan is primarily a plan that helps the
distressed company to revive back to economy. The plan is submitted by the resolution applicant (who
is not ineligible under Section 29 A) to the resolution professional who in turn has to make sure that it
doesn’t infringes any of the provisions and that the said resolution plan complies withSection 30(2) of
the Code. In the case of Binani Industries Limited v Bank of Baroda & Anr,%*theHon’ble Court has laid

down certain regulations that should follow a resolution plan which includes-

a) The Resolution Plan is essentially a resolution of the Corporate Debtor as a going concern,

rather than a sale, auction, recovery, or liquidation.

b) The major aim of the Resolution plan is to eliminate the risk of insolvency by maximizing

profits and improving the balanced interest of debtors and creditors.

c) Resolution plan is to be differentiated from the concept of recovery. The Insolvency and

Bankruptcy Code prohibits recovery but encourages the resolution plan.

d) Resolution plan requires application of mind and it needs to be differentiated from the

concept of liquidation also. Resolution plan is required to have an ever-growing economy

e) Resolution plan should keep everyone on the same footing, a resolution plan if

discriminates among any financial creditor or operational creditor then it would infringe

Page | 48


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 7| May 2024 ISSN: 2582-6433

the basic aim of the promulgation of Section 5(26) to the Code.'*

4. RESOLUTION APPLICANT

Section 29A of the Insolvency and Bankruptcy Code, 2016 (“Code’) enumerates a list of personswho
cannot be a resolution applicant. Persons who, by their misconduct, contributed to the corporate

debtor's defaults or are otherwise undesirable are barred from acquiring or regaining

control of the corporate debtor under this provision. The Supreme Court in Arcelor Mittal IndiaPvt.
Ltd. v. Satish Kumar Gupta interpreted the scope and application of Section 29A to make itfree from
any ambiguities. Further, the constitutional validity of this section was also upheld by the Supreme
Court in Swiss Ribbons Pvt. Ltd. v. Union of India. However, the question which arises is, what led to
the insertion of section 29A into the Code. As per the originally enacted Code,a resolution applicant
might have been any person, a creditor, a promoter, a prospective investor, an employee or any other
person. This was a major fallout in the Code. Promoters, guarantors and persons who were once a part
of the ex-management were able to bid for their own assets andbuy them back at meagre prices which
thereby hampered the interests of the creditors. It was thusfelt that there must be provisions in the Code
which would disqualify certain categories of personsfrom submitting their resolution plans and hence
section 29A was inserted into the Code. However, it was felt that this section had a very wide scope and
any person even if he was remotely related to the corporate debtor was unable to submit a resolution
plan. Hence, some changes were recommended by the Insolvency Law Committee which were later
incorporated into the section. The main aim of the Code is resolution of an ailing company. It seeks to
find out ways for the revival and restructuring of the corporate debtor and at the same time provide
effective measures for the implementation of the resolution of the company. The Code provides for
inviting applications by prospective resolution applicants for submission oftheir resolution plans for the
corporate debtor. Earlier a resolution applicant might have been anyperson, a creditor, a promoter, a
prospective investor, an employee or any other person. The promoters, guarantors and/or persons who

were once a part of the ex- management of the corporatedebtor were able to bid for their own assets and
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14 General terms and conditions (no date) LexisNexis. Available at: https://store.lexisnexis.in/insolvency-and-bankruptcy-code-
of-india?limit=75 (Accessed: 02 April 2024).
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buy _them back at very meagre prices at the cost ofthe lenders. Thus, it was realised that there was a

need for a provision in the Code which would disqualify a certain category or class of persons from
submitting their resolution plans for the corporate debtor. As a result, section 29A was inserted into the
Code. Section 29A was added firstby the Insolvency and Bankruptcy Code (Amendment) Ordinance,
2017 and later by Insolvency. and Bankruptcy Code (Amendment) Act, 2018 (6 of 2018) (“Amendment
Act”)". This section provides a list of persons who cannot be a resolution applicant’2. However, it was
observed that section 29A had a very wide scope and any person even if he was remotely related to the
corporatedebtor was barred from submitting a resolution plan. This was seen as an impediment in the
Corporate Insolvency Resolution Process (“CIRP”) of the corporate debtor. Section 29A was
introduced, according to the Insolvency Law Committee of 2018, to reject only individuals who had
directly or indirectly contributed to the corporate debtor's demise or who were disqualified tocontrol
the business due to their antecedents. The Committee in its report recommended some changes to
section 29A so as to limit the scope of the application of this section. These changes were then
incorporated vide Insolvency and Bankruptcy Code (Second Amendment) Act 2018 (“Second
Amendment Act”). The insertion of section 29A has been advantageous to the corporate debtor and
the creditors in view of the objectives of the Code, i.e., restructuring and revival of the corporate debtor.
However, there are some of the many disadvantages viz., hampering the interestsof bonafide promoters,

delay in the corporate insolvency resolution process, slow down of the economy etc.

The primary objective of this part is:

e To study and analyze the provisions of section 29A and trace the jurisprudence behind the

insertion of this section into the Code, further,

e To discuss the ineligibility criteria of resolution applicants to submit their resolution plans
as laid down under section 29A of the Code, in light of the judgment of the Supreme Court
in ArcelorMittal India Pvt. Ltd. v. Satish Kumar Gupta.

e Itwould also be imperative to discuss what issues arose before, and how they were dealt by,
the Supreme Court in Swiss Ribbons Pvt. Ltd. v. Union of India pertaining to the

constitutional validityof section 29A
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e The conundrum regarding the retrospective application of section 29A. Section 29A was
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addedfirst by the Insolvency and Bankruptcy Code (Amendment) Ordinance, 2017 and
later by and Bankruptcy Code (Amendment) Act, 2018 (6 of 2018) (“Amendment Act”)"L,
This section provides a list of persons who cannot be a resolution applicant’?. However, it
was observed that section 29A had a very wide scope and any person even if he was
remotely related to the corporatedebtor was barred from submitting a resolution plan. This
was seen as an impediment in the Corporate Insolvency Resolution Process (“CIRP”) of
the corporate debtor. Section 29A was introduced, according to the Insolvency Law
Committee of 2018, to reject only individuals who had directly or indirectly contributed to
the corporate debtor's demise or who were disqualified tocontrol the business due to their
antecedents.” The Committee in its report recommended some changes to section 29A so
as to limit the scope of the application of this section. These changes were then incorporated
vide Insolvency and Bankruptcy Code (Second Amendment) Act 2018 (“Second
Amendment Act”). The insertion of section 29A has been advantageous to the corporate
debtor and the creditors in view of the objectives of the Code, i.e., restructuring and revival
of thecorporate debtor. However, there are some of the many disadvantages viz., hampering
the interestsof bonafide promoters, delay in the corporate insolvency resolution process,

slow down of the economy etc.

5. PRE-PACKS- THE RESCUE INNOVATION IN INDIA

Pre-packaged administration of insolvency is a rescue innovation in India but is not unknown to other
global economies. The United Kingdom has evolved the concept of pre-packs in the late 20th century
itself but in India, it seems that the prepackages cannot fully evolve to the concept. A pre- packaged

administration has been defined as:

‘an arrangement under which the sale of all or part of a company’s business or assets is negotiated with
a purchaser prior to the appointment of an administrator, and the administrator effects the sale

immediately on, or shortly after, his appointment’.
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Black’s Law Dictionary defines a ‘pre-pack bankruptcy’ as, ‘Bankruptcy where the debtor agrees to

terms reducing the time it takes to handle the business at hand.” If brought in India prepackaged

administration could change the realm of Indian insolvency laws.
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Initiating Pre-Packaged Administration

The initiation of Pre-Packaged Administration has to be done prior to the proceedings of insolvency.
Because the insolvency proceedings haven’t yet started, the debtor will be in a better position to analyze
the resolution under pre- packs and in case a creditor anticipates any such thing of “pre-default” he can

seek to have the debtor restructure the debt under pre packs.

Working of Pre-packs

A pre-pack basically includes rebuilding of the obligation of the organization. The method of
rebuilding that is attempted as per a pre-pack versus the debtor’s company, would rely inter- alia upon
the idea of movement or business that is essentially embraced by such borrower organization, the
guantum and nature of obligation that is caused and remaining alive, and the phase of pain thatthe
borrower organization is confronting, subsequently requiring rebuilding. This could likewise
incorporate corporate rebuilding being considered as a piece of such rebuilding exercise. When the
method of rebuilding and the particulars of the equivalent have been concluded between the gatherings,
the pre-pack is executed speedily as the organization documents for indebtedness. Strikingly, under
certain European laws, a pre-pack is effectuated on a similar day as thearrangement of the Insolvency
Professional (IP) itself, that is, a prompt handover of the business to the potential buyer.'®

Retaining business in the possession of existing administration

A significant job is played by the current administration of the organization as the arrangements and
bartering happen before the beginning of bankruptcy procedures. It can boost the current administration
and advertisers of the organization to start the pre-pack procedures before the eventof a default or at a
prior phase of default. It can assist the business with retaining its present administration and would be

concurred by the banks as they for the most part consent to clutch thecurrent administration.
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15 General terms and conditions (no date) LexisNexis. Available at: https://store.lexisnexis.in/insolvency-and-bankruptcy-
code-of-india?limit=75 (Accessed: 02 April 2024).
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Expedient and Cheaper Resolution

Pre-packs are typically a less expensive and less tedious strategy than the best possible indebtedness and
chapter 11 procedures as all the fundamentals of the CIRP are done in advance like the exchange and
acknowledgment of goal plan and furthermore deciding on the equivalent. It decreases the lawful cost
engaged with the proper method and furthermore the bankruptcy proficient expense. Further, there is no or

negligible mediation by the courts (in the Indian situation, whenever executed at that point, NCLT).

Certainty

Creditors are sure about reimbursement of the sum given as advances to the indebted person whichisn't
for the situation where CIRP is started, and the offer to every bank relies on the goal plan presented by
the fruitful goal candidate. Privacy: pre-pack exchanges are private to such an extentthat it doesn't hurt
or decreases the estimation of the matter of the Corporate Debtor, and in this manner, it stays a going-

concern.

Going Concern

Under this procedure, the matter of the corporate account holder stays as a going heavily influencedby
the current administration, which isn't the situation when the goal happens after the recording of the
application as there exists a probability of the organization been sent for the liquidation if there is no
fruitful goal plan for rebuilding or revamping of the matter of the corporate borrower. Further, no ban

is forced on the corporate indebted person as on account of an application under segment 7,9 or 10.

Final Authority of Courts

For a pre-packaged arrangement (be it for pre-pack bankruptcy goal or pre-organized deals) to beofficial,
it requires the endorsement of the proper expert (in Indian situation, whenever executed at that point,
NCLT). Thus, just that goal plan will get endorsement and will be restricting which fulfills the fundamentals
of the goal plan given under the law. In the Indian situation, whenever actualized, just those plans will get

endorsement from the NCLT which fulfills the prerequisites given under Section 30 of the Code.
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6. IMPLEMENTATION OF THE RESOLUTION PLAN DURING THE
UNPRECEDENTED PANDEMIC

The ongoing flare-up of the Novel Coronavirus 2019 ("COVID-19") has caused significant
disturbances in the World, influencing even the most evolved countries, for example, United Statesof
America. The effect on the economy is more extreme than the 2008-2009 downturn, in under about a
month. In these unprecedented situations, Governments across countries have risen up to give food and
sanctuary, also additionally presented different administrative and legal relaxationswith the end goal
that residents don't confront penal consequence of their incidental non-compliance. A portion of these
is (1) extension of last date for documenting IT Returns and GST Annual Returns for FY 2018-19 from
31-March-2020 to 30-June-2020 (2) expansion of compulsory prerequisite to hold Board Meetings by
a time of 60 days till next two quarters i.e., till30-Sep-2020 (3) expansion of timetables for filings under
the SEBI (Listing Obligations and Disclosure Requirements) Regulations, 2015 and so on. After
promulgation of across the nation-wide lockdown and different warnings by Central and State
Government thereto, physical recording of pleadings in Courts turned out to be unimaginable.Hon'ble
Supreme Court of India took suo moto insight and passed a request dated 23-March 2020*'” broadening
the confinement endorsed under broad law, regardless of whether condonableor not, with impact from
15 March 2020 till further requests. In regard of insolvency matters, Hon'ble NCLT notified that all
NCLT seats will stay shut from 23-March-2020 to 31-March-2020and just pressing issues would be
taken up as per the said notice. The said warning makes a straightout note that "As respect to the IBC-
2016 issues expansion of time, endorsement of goal plan andliquidation won't be interpreted as dire
issues”. After burden of the national lockdown, the above notice was stretched out to 14-April-2020 by
another notification. Depending on the request passedby the Hon'ble Supreme Court, the Hon'ble
NCLAT vide request dated 30-Mar-2020, prohibited the lockdown time frame to check of the period
for 'Goal Process under Section 12 of the Code, 2016, in all situations where '‘Corporate Insolvency
Resolution Process' has been started. Noteworthy relief additionally originated from the 29-Mar-2020
change to Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for Corporate
Persons) Regulations, 2016 (the "CIRP Regulations"), wherein Regulation 40C was presented which
gives that time of lockdown forced by the Central Government in the wake of COVID19 episode will
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not be countedfor the course of events for any action that couldn't be finished because of such

lockdown, according to a corporate insolvency resolution process. Since the procedure to be executed
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after endorsement of the Resolution Plan by Adjudicating Authority doesn't fall inside the importance
of "CIRP" under the surviving bankruptcy laws, the request dated 30-Mar-2020 by NCLAT and
Regulation 40C would not help the Resolution Applicant for any extra time. The exclusion is nothelpful
to the point that if the last date of usage of a Resolution Plan falls inside the lockdown timeframe, at
that point the Successfully Resolution Applicant is authoritatively and legitimately required to
actualize the Resolution Plan. Normally, a Resolution Plan requires store of Earnest Money Deposit
("EMD") by all Resolution Applicant(s) at the hour of presenting their Resolution Plan, which is
discounted to all Resolution Applicant(s), with the exception of clearly to the Successful Resolution

Applicant. 16

The subsequent stage/case of store is at following endorsement of Resolution Plan by the CoC, which
is usually alluded to as Performance Deposit or Performance Security. The IBBI revised the CIRP
Regulations to present Regulation 36B (4), which requires the solicitation for Resolution Plans
("RFRP™) to accommodate a proviso obligatorily requiring the Successful Resolution Applicant to give
a Performance endless supply of its Resolution Plan by CoC and bombing usageof the said Resolution
Plan, such Performance Security to be relinquished. The standard practice is that the Resolution
Applicant stores Performance Security by method of a Performance Bank Guarantee, notwithstanding,
some CoCs require bank store of the Performance Security in the records of the Corporate Debtor. The
Performance Security and EMD all in all adds up to approx.10-20% of the Resolution Plan Value, if the
Resolution Plan Value runs in a large number of Crores and almost 30%, if the Resolution Plan Value
is not as much as Rs. 500 Crores (in light ofexpansive estimations). For example, the Resolution Plan
relating to Euro Pallets Pvt. Ltd., required EMD of Rs. 40 Lakh comprising 12.9% of the Resolution

Plan.

The significance of featuring the above is that disappointment in execution of the Resolution Plan
could prompt an expected misfortune to the Successful Resolution Applicant. This budgetary lossof
EMD and Performance Security is combined with the guidance and warning charges spent in drafting
and arranging the Resolution Plan, alongside loss of chance expense. Disappointment in usage likewise
brings about contradiction of Section 74 (3) of the Code, 201624, which is culpablewith detainment of
1-5 years or fine of least Rs. 1 Lakh-1 Crore or both. Aside from financial misfortune, the Resolution

Applicant likewise languish lost notoriety over not having the option to execute the Plan. Every single
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future obtaining endeavored by that Resolution Applicant wouldbe seen through the focal points of this

18 Notifications. Available at: https://nclt.gov.in/notifcations (Accessed: 24 April 2024).
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disappointment and investors will be unable to rest in confidence in future. Guideline 36 (1B) of the
CIRP Regulations requires an announcement in the Resolution Plan expressing if the Resolution
Applicant or any of its connected gatherings has neglected to actualize or added to the disappointment
of usage of some other goal plan endorsed by the Adjudicating Authority whenever before. The
requirement for prohibition of this timeframe is fundamental since receipt of installment to the
Creditors and change of the board of the Corporate Debtor is a definitive objective of goal process.
The execution of different understandings as referenced before require between se consideration
between consultants/guidance of the Successful Resolution Applicant just as among the
counselors/direction of CoC and the Successful Resolution Applicant. The execution requiresstamp
papers, obtaining of which has gotten very troublesome, if certainly feasible. In numerous goals, the
Successful Resolution Applicant connects with banks to subsidize the securing, which assets are on
occasion found abroad. The worldwide progress of assets turns into another test. Theobstacles can be
as basic as printing of records to organizing the assets, which would differ from the means conceived
during the usage time frame. It is sure that proclaiming penetrate of Resolution Plan by the Successful
Resolution Applicant would bring about money related loss ofthe CoC, given that in practically all

cases, almost the entirety of the authorized CIRP Period of

270 days (extendable to 330 days) is spent in looking for endorsement of one Resolution Plan,
henceforth the rebelliousness of an affirmed Resolution Plan would probably bring about liquidation
of the Corporate Debtor. In any event, confronting this danger of money related misfortune, the CoC
in not a situation to singularly expand the timeframe since the timespan is endorsed by Adjudicating

Authority in Resolution Plan endorsement request.

The typical response left with the Successful Resolution Applicant is moving toward the Adjudicating
Authority looking for expansion of time under Section 60 (5) of the Code, 2016, notwithstanding, with
the 22-Mar-2020 notification of the Hon'ble NCLT expressing "augmentation of time" would not be
considered as critical, it may not be judicious advance to move toward the Adjudicating Authority and
be left with either no structure broadening the time span or dismissal of supplication. Another response
which the Successful Resolution Applicant may consider receiving is conjuring the Force Majeure
statement under the Resolution Plan (assuming any) with the guide of Section 56 of the Indian Contract

Act, 1872, and argue difficultyin execution of the exchange. The progression of summoning Force
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Majeure is a troublesome street to go for the Successful Resolution Applicant needs to set up real
difficulty in executing theResolution Plan. As of late, the Hon'ble High Court of Kerala vide request
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dated 19-Mar-2020 in Writ Petition No. 8231/2020 and Hon'ble High Court of Judicature at Allahabad
in Writ Petition No. 7014 of 2020 had passed which requests had adequately conceded the recuperation
of all charges till April 6 considering the Covid-19 flare-up, as announced. The Hon'ble Supreme Court
of India vide request dated 20-Mar-2020 have allowed transitory ex-parte remain on both previously
mentioned orders expressing the stand taken by the Government of India through educated Solicitor
General that the Government is completely aware of the common circumstanceand would itself develop
a legitimate component to mollify concerns and difficulties of each one.Along these lines, to state that
there is supreme inconceivability in executing the Resolution Plantaking guide of Force Majeure would
be hard to build up in a Court of law. The expansion of thistime span isn't bizarre since the two Courts
and Legislature have perceived development limitations and have accordingly, prohibited lockdown
period from CIRP Period and furthermoreloosened up the courses of events recommended under the

laws.

7. AMENDMENTS TO INSOLVENCY AND BANKRUPTCY CODE 2016 IN LIGHT
OF COVID-

19

The Code aims to consolidate and amend the existing insolvency laws in addition to simplifying and
expediting the process of insolvency proceedings. Prior to the enactment of the IBC, there were various
scattered laws relating to insolvency and bankruptcy which resulted in inadequate and ineffective
results with undue delays. In fact, prior to the enactment of the IBC, Insolvency resolution in India
took 4.3 years (as of 2015) on an average against 1 year in the United Kingdomand 1.5 years in the

United States of America.!®

Therefore, the legislature tried to remedy these mistakes with the enactment of the IBC by simplifying
and speeding up the winding up/liquidationprocess. Timely resolution and the preservation of the value
in underlying assets is one of the major objectives of the IBC. The Code has always been marketed as a

law which seeks to completethe insolvency process in a timely manner. This objective of a speedy
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resolution process is rejectedunder the provisions of section 12 of the Code which envisages the
completion of the insolvency process within 180+90 days. The Bankruptcy Law Reforms Committee
provides the rationale forthis objective of speedy resolution as “Speed is of essence for the working of
the bankruptcy code,for two reasons. First, while the ‘calm period’ can help keep an organization

afloat, without the full clarity of ownership and control, significant decisions cannot be made. Without
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effective leadership, the firm will tend to atrophy and fail. The longer the delay, the more likely it is
that liquidation will be the only answer. Second, the liquidation value tends to go down with time as
many assets suffer from a high economic rate of depreciation. From the viewpoint of creditors, a good

realization can generally be obtained if the firm is sold as a going concern.

Hence, when delays induce liquidation, there is value destruction. Further, even in liquidation, the
realization islower when there are delays. Hence, delays cause value destruction. Thus, achieving a
high recovery rate is primarily about identifying and combating the sources of delay Despite the efforts
taken for the implementation of the IBC, it is not without faults. Prior to the 2019 amendment, the
earlier time period of 180+90 days for the insolvency process despite seeming to be an effective remedy
prima facie, was not practical in India, given the slow regulatoryprocess in by various government
agencies such as the approval required by the Competition Commission of India (CCI). This resulted
raised questions on the effectiveness of the IBC proceedings such as (1) whether the rescue operations
envisioned under the IBC is used to avoid the CClI regulations and (2) whether the corporate debtor can

use the loopholes in the law to preventthe CoC from taking the restructuring decisions.!’

The Insolvency and Bankruptcy Code (Amendment) Act, 2019 (Amendment Act), inserted two provisos to
section 12(3) of the Code to increase the time limit for resolution process to 330 days.This period of 330
days includes (a) normal CIRP period of 180 days, (b) one-time extension, if any, up to 90 days of such
CIRP period granted by the Adjudicating Authority, and (c) the time taken in legal proceedings in relation
to the CIRP of the Corporate Debtor. This 330-day time period would be inclusive of both the time taken
in legal proceedings any extensions granted by the adjudication authority. Upon the failure to complete the
CIRP process within this time periodwould attract liquidation, which would be an unfeasible option for

stakeholders involved.

This amendment sought fill in the gaps of the regulatory time frame, especially with reference to the
Competition Commission of India, as the 330-day time limit was in compliance with the Competition
Commission’s timeframe for the investigation process. Although, the government sought to protect the
value of assets, which would go down if the CIRP process goes on for a longperiod of time, by laying

down this non derivable time limit, they had clearly disregarded the factthat the non-compliance of
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7 Notifications emblem. Available at: https://nclt.gov.in/notifcations (Accessed: 24 April 2024).
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this deadline, would forcefully push the Corporate Debtor intoliquidation, which could be equally
detrimental to his interests. This issue was raised in the case of Essar Steels.!?! In this case, it was held
that the CIRP is to be concluded within 330 days, but this time period may be extended by the
adjudicating authority where the short period of time left for the completion of the CIRP is
attributable to the pendency of the action before or the inefficiency of the adjudicating authority.31
Although the Essar Steels decision introduced some flexibility in the time period, it still failed to

address two key issues which are as follows :

1. Thestandard that has to be satisfied in convincing the tribunal that they themselves have caused

the delay in the CIRP process; and

2. whether they can be a limit to the extensions which can be granted beyond the 330 days limit.
In the absence of a limitation, the objective of the 2019 amendment may not be fulfilled. Hence,
it may be observed through various landmark IBC caseslike Swiss Ribbon, Essar Steel, Binani
Cements, etc., that one of the main intentions behind the implementation of the IBC is to protect
"the interests of the creditors. However, it may be interestingto note that during the current

Covid-19 pandemic, the Insolvency law seems to have taken 180 degrees turn.

In the current backdrop of Covid-19, new issues and challenges emerged on the Indian insolvencylaws,
some of which are unlikely to be solved by the courts. In June 2020, section 10A and section66(3) has
been inserted in the Code trough the Insolvency and Bankruptcy Code (Amendment) Ordinance,
2020.122 This 2020 ordinance is more of a Covid-19 relief package. It primarily seeksto provide relief
to the corporate debtor directly affected by the Covid-19 pandemic, which has disrupted business
operations across the countries. It strives to prevent the companies which are experiencing distress on
account of this unprecedented situation, from being pushed into insolvency proceedings under the IBC,
2016 thereby giving them a breather in which to recoup and resuscitate their business.'?® Section 10A
makes it clear that creditors cannot drag any company to courts/insolvency proceedings, which will be

in effect for the next six months and canbe extended by up to one year.

This clause overrides sections 7, 9 and 10 of the Code. Section 7 deals with financial creditors initiating
insolvency action, Section 9 deals with operationalcreditors initiating action.'?* Section 10 allows a
defaulting company to approach the National Company Law Tribunal (NCLT) to declare it insolvent.
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Therefore, fresh insolvency proceedings under the code would be suspended for and would exclude all
Covid-19 related debts from the definition of ‘default’. It is also a matter of concern that the 2020
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ordinance also provides a relaxation to the corporate debtor from the wrongful trading provisions. As
per the new section 66(3) of the Code the resolution professionals will be barred from initiating
wrongful trading applications against directors of companies where the IBC process is suspended.
Earlier, the minimum threshold for initiation of the insolvency proceedings was raised from the earlier
one lakh rupees to one crore rupees. These measures clearly reflect the current need of the hour to
prioritize the continuity of businesses over resolution under the Code, which is already in damp market
conditions. However, these measures inevitably place the creditors under a precarious situation. The
combined effect of this measures and the ordinances foreclose the opportunity of the creditors to seek
resolution under the Code for a significant period of time. Furthermore, thesemeasures may also serve
as an easy escape route for some corporate debtors who may have had impending insolvency
proceedings even before the Covid-19 situation. Additionally, this measurecould also negatively affect
the interests of the companies as they would drastically reduce the possibilities of a company receiving
any loans in this period. Furthermore, the Reserve Bank of India has already provided a moratorium

for a period of six months which has already provided some relief to the corporate debtors.

Covid 19 has stormed the world and has put the world on its knee. The impact has led to people
believing that the world shall be known as before covid and after covid. Everything has come to a
standstill with companies being at the edge of collapse. India is being acclaimed for its foresight in
order to contain the virus by imposing a lockdown for over 2 months but it has led to companiesfiling

for bankruptcy because of no income generation over the period.

The government, while analysing how critical the situation is, has made sure that companies will be
protected and thus amended and inserted laws under Insolvency and Bankruptcy Code 2016 to protect
the corporate debtor/ companies from insolvency proceedings. During these troubled times the
amendments made by the government are welcomed by companies with open arms. The government
is taking steps to protect and help sustain the companies from going bankrupt. This article will provide
youof all the amendments done in view of the circumstances created from coronavirus and in addition

to amendments done in the past year restrain filing of any fresh corporate insolvency proceedings.

The Insolvency and Bankruptcy Code 2016 was enacted to integrate and amend laws related to
insolvency resolution of companies, partnership firms and individuals in a time restrictedmanner for
maximization of value of assets in order to balance the interests of all the stakeholders.According to a
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survey the average time for completion of insolvency proceedings in India used tobe 4.3 years but with
the introduction of the Insolvency and Bankruptcy Code 2016 the average time has been curtailed to
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340 days. The Code lays out specific time frames within which the insolvency proceeding of a company
Is to be resolved. Insolvency refers to a situation when a company is unable to repay its debt. Due to
large-scale economic distress caused by the coronavirus, the government has decided to increase the
threshold of default under Section 4 of the IBC 2016 to Rs 1 crore from the existing Rs 1 lakh to prevent
the provoking of insolvency proceedings against small and medium enterprises. The government has
decided to suspend any fresh insolvency proceedings against any company. With the insertion of
Section 10 (A), the government has imposed a blanket ban on any application for corporate insolvency
resolution proceedings of a corporate debtor for any default from 25th March 2020 for a period of 6

monthsextended to 1 year on the notification of the government.

This section overshadows Sections 7, 9 which states initiation of corporate insolvency resolution
process against a corporate debtor by a financial creditor or operational creditor. It also ceases the power
of Section 10 which gives a rightto corporate debtors to initiate a corporate insolvency resolution

process against himself.

In addition to this, there are significant amendments made to the Insolvency and Bankruptcy Code

2016 by clearing the ordinance bill 2019 in the parliament.

e The status of allottees of a real estate project to be considered as of a financial creditor and
to initiate a corporate resolution process against the project developer a minimum threshold
of 100 or 10% of the homebuyers, whichever is lower is required to take a defaulting

developer to the adjudicating authority which is National Company Law Tribunal.

e The voting threshold of the committee of creditors has been reduced down to 51%

(percentage) from 75% (percentage) but in case of key decisions i.e., appointment of

resolution professional, approval of the resolution plan and increasing time limit for

insolvency resolution process it has been restricted to 66% (percentage).

e The 2019 ordinance prohibits a person whose account has been declared as Non-
Performing Asset for more than 1 (one) year or the person is the guarantor of the defaulter
to be the resolution applicant. The resolution applicant is a person who submits the

resolution plan.8
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18 Notifications emblem. Available at: https://nclt.gov.in/notifcations (Accessed: 24 April 2024).
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CHAPTER 5: CONCLUSION AND SUGGESTIONS

The Insolvency and Bankruptcy Code (henceforth, "IBC') is considered to be milestone

enactment.It authoritatively started on 28 May 2016. As shown in the World Bank's Doing
Business report which was delivered in 2016, it made sure that creditors in India on a normal
recouped just 20% of their whole obligation from a distressed firm towards the finish of the
indebtedness procedureswhich was in glaring difference to nations where creditors recouped up
to 72.3% of theirobligation. Also, the administrative structures which existed in India before
the authorization of the IBC were time expending as the entire procedure of recovery took about
4.3 years to close; however, it took just around 1.7 years in the OECD nations. For the reasons
expressed above, Indiawas positioned at a wretched 130 out of 189 nations at settling
bankruptcy. With the presentationof the IBC, the current recuperation rate has expanded from
20 to 42%. The 2016 Code accommodates a period bound procedure to determine insolvency.
The IBC certainly has a great deal of significance and importance in the current situation since
it has redesigned the out-of-date system identifying with indebtedness and liquidation in India. It
very well may be reasoned that now we have a united and far-reaching law that is at standard
with the universal principles. Sincethe Code is still in its early stage, it is normal that the Code
will be made utilitarian in such a manner to concentrate more on actualizing the law instead of
speedily operationalizing it. With thenew IBC in place, a new rescue mechanism also came into
existence. This dissertation dealt withthe detailed analysis of the rescue culture in India and the

United Kingdom.

In case of procedural differences, the main component that needs to be highlighted is the case
of Corporate Rescue, which is better achieved in UK than India owing to the fact that India has
onlyone procedure for the rescue which is the “Resolution plan” but UK has many alternatives
to savethe company from slipping into the process of liquidation. In India the influences of the
external entities on the corporate insolvency procedure are highly controversial and needs to be
kept in check. Such as in a recent case wherein the UK based Liberty House who was the Amtek
Auto’s biggest bidder by the committee of creditors backed off and in such a case the whole
rescue procedure is completely dependent on a different entity altogether whereas in the United
Kingdom, the major focus is on rescue. In a UK insolvency case, the Court held that the
liquidation processis to be moved on only when all the other rescue ways have been blocked.

But the issues with theUK Insolvency

Page | 74


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 7| May 2024 ISSN: 2582-6433

Law is that the formalities required by foreign courts and officials to prove the appointment of the
liquidator have caused administrative burdens.'?® Despite the reforms institutedby the Enterprise
Act 2002, controversies that arose prior to the new legislation remain and improvements are
left to be made. In the decade following the reform, practice has not only developed in relation
to pre-packs, but also in the design of reorganization driven by the developments from the
United States and Canada. In light of the challenges that have confronted insolvency systems
in the UK in the past, what challenges are to be expected for the future? Thereare two in
particular that appear evident, the parlous state of the law itself and the potential for European
influence on domestic insolvency. There is a need to contemplate, during any consideration of

substantive reforms, the shape of the legal text that will embody future reforms.

The current shape is particularly mediocre and needs much reordering to make it clearer and
morecertain. The reason is that, following the reforms, the rescue procedures were contained
substantially in the schedules making cross-referencing to the main Act provisions difficult.
The fact that parts of the Act were “invisible”, including the repealed Part |1 of A 1986 that still
appliedto certain types of undertaking did not help coherence or clarity. Furthermore, much that
is important to the practitioner is in the Insolvency Rules 1986, which have been undergoing a
process of updating in the past few years under the aegis of the Insolvency Rules Committee.
This is because the law itself, especially in personal insolvency, authorizes extensive rule-
making to complete the operations of procedures. The balance between primary and secondary
legislation may thus be said not to be where one might expect and, overall, a practitioner might
find it on occasions difficult to navigate the labyrinth that is the UK insolvency system. In this
case the hypotheses that implementing the various procedures of corporate rescue as stated
under UK Insolvency Law into India’s insolvency regime would increase the success rate of
revival of Indiancompanies is partially true to the effect of efficiency which could be adopted by
the Indian legislation and administration forum by taking inspiration from the United Kingdom.
The research question of whether the current insolvency regime of India does justice to the
conceptof restructuring, is evident from the fact that IBC even though a toddler has helped a lot
of financially distressed companies with its time-bound proper implementation. Now answering
whether the UK Insolvency Law 1986 is far better in achieving corporate rescue than the Indian
regime, it is understood that UK Insolvency Law is far more advanced owing to the fact that the
element of third-party interference is much lower in the United Kingdom which is also one of

thereasons why corporate rescue culture in India is not much successful. India could adapt to
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mechanisms such as the recent Act (UK Corporate Insolvency and Governance Act, 2020) of
the United Kingdom. Just like the free-standing moratorium under the UK Act, a similar
implementation of the like in India will enable the creditors “a breathing space” to analyze and
implement the rescue plan. Further it is suggested that the “cross class cram down” provisions
thatis already applicable in India to be extended to the Companies Act provisions of the country
too wherein operational creditor and shareholder shall be bound by the scheme even if they do

not approve of it.

Apart from the above said provisions, it is pertinent to confer NCLT and NCLAT with
the necessary powers to successfully implement the resolution plan. The reason for this is
because public awareness of a breach of the resolution plan causes a massive damage to
the corporate debtor's market position, which is difficult to recoup for a company that is
already insolvent and burdened. However, there are occasions when the corporate debtor
(together with its members andemployees), creditors, and other relevant parties lose the
struggle because the successful bidder fails to follow the Code's obligation. Stern and

articulated provisions are the sole means by whichthis lacuna can be corrected.
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